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In Larson v. JB. Co., it was in evidence that defendant notified plaintiff that 
a certain mode of proceeding was to be pursued and thus led him to act on 
that hypothesis. In Spohn v. Dives, the point is not even mentioned in the 
syllabus or the brief per curiam opinion affirming the judgment of the trial 
court. Hammond v. Schiff, as we read it, discloses no such ruling. The 
weight of authority is in favor of the proposition that notice should be 
given of the intent to excavate, but we have found no decisions to justify 
the refinement of the doctrine laid down in the principal case — that notice 
must also be given of the extent, manner and depth of the proposed exca- 
vations. 



Landlord and Tenant — Right to Manure on Leased Premises. — Mr. 
Justice Holmes, late Chief Justice of the Supreme Court of Massachusetts, 
and by recent appointment an Associate Justice of the United States 
Supreme Court, is famous for the brevity and succinctness of his opinions. 
As a rule, judges who cultivate brevity do so at the expense of strength 
and clearness, but Mr. Justice Holmes' opinions are happy exceptions. 

Below we print a recent opinion of his, in full, on the subject of the rights 
of landlord and tenant, respectively, to the manure made on the leased 
premises. 

In Virginia, it is provided by statute (Code, sec. 2779), that manure 
made "in the ordinary course of husbandry" shall not be removed by the 
tenant. This statute is probably declaratory of the common law, and it 
may be that it is subject to the exception made in the subjoined opinion — 
that is, 'where more cattle are kept than the leased premises are capable of 
supporting, and they are kept there and fed upon purchased food, for some 
other purpose than is incident to agriculture, a different rule applies.' The 
case is Nason v. Tobey, 65 N. E. 389. 

Holmes, C. J: "This is an action for the conversion of some manure, 
brought by an outgoing tenant against his landlord. On the plaintiff's 
testimony he had piled up in the cellar of the barn and outside, when he 
left, thirty-five cords of manure, two cords of which he purchased, and the 
rest of which was made during his tenancy, more than half, it would seem, 
at the lowest estimate, from hay and grain bought by him. The plaintiff 
was engaged in the milk business, and seems to have had more cattle on 
the farm than it could have supported. When he undertook to treat the 
manure as his own, the defendant claimed it and forbade him to sell it. 
At the trial the presiding justice ordered a verdict for the defendant, and 
the plaintiff excepted. We are of opinion that the exceptions must be sus- 
tained. Undoubtedly manure made in the ordinary course of husbandry 
belongs to the landlord. Daniels v. Pond, 21 Pick. 367, 32 Am. Dec. 269. 
And it may be that under some circumstances it would belong to him, even 
if made from hay furnished by the tenant. Lassell v. Reed, 6 Greenl. 222; 
Lewis v. Lyman, 22 Pick. 437, 442. But when animals are collected on 
land in excess of the number which it is capable of supporting, and they 
are kept there and fed upon purchased food for some other purpose than as 
incident to agriculture, a different rule applies. Pickering v. Moore, 67 
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N. H. 533, 32 Atl. 828, 31 L. R. A. 698, 68 Am. St. Rep. 695; Gallagher v. 
Shipley, 24 Md. 418, 429, 87 Am. Dec. 611. See Fay v. Muzzey, 13 Gray, 
53, 56, 74 Am. Dee. 619 (2) ; Fletcher v. Herring, 112 Mass. 382, 384. It 
may be that if a question of apportionment were before us it would be 
proper to take into account, on the defendant's side, that the milk sold 
from the farm was a substantial drain on the land, but we have to con- 
sider only whether it appears that the plaintiff could recover nothing, as 
a matter of law. On the facts stated he had a right, if not to the whole 
pile of manure, to some ascertainable proportion of it which could be 
measured off to him. The defendant prevented him from taking any part, 
and claimed the whole. It was going too far to say that the plaintiff 
could recover nothing. Pickering v. Moore, 67 N. H. 533, 536, 32 Atl. 828, 
31 L. R. A. 698, 68 Am. St. Rep. 695." 



Mortgages — Foreclosure — Order of Publication. — The grantee of a 
purchaser at a foreclosure sale cannot, because of the insufficiency of the 
affidavit for service by publication, be dispossessed, or the judgment or 
decree of foreclosure be set aside by a court of equity at the instance of one 
claiming under the mortgagor by a deed subsequent to the mortgage, which 
remains unpaid. The latter is only entitled to be let in to make any 
equitable defense which he may have. Romig v. Qillett (Nov. 17, 1902), 
23 Sup. Ct. 40. 

Though the use of mortgages in Virginia is very limited, owing to what 
are considered the superior advantages of deeds of trust, the foregoing case 
is valuable, not only as a recent adjudication from a high source upon the 
general principle under consideration, but also because of its specific 
ruling upon an important point in Virginia practice — the effect of an in- 
sufficient order of publication upon the rights of the persons thereby sum- 
moned and of those claiming title under the proceeding. The point may arise 
and the ruling, therefore, be pertinent in any proceeding where similar con- 
ditions exist, and is of special interest in inquiries as to the validity of a 
title to real estate derived through a judicial sale. The statute of Okla- 
homa is substantially like section 3230 of the Code of Virginia, and 
authorizes service by publication where any or all of the defendants reside 
out of the territory or where by due diligence, plaintiff has been unable to 
make service within the territory. In the principal case, however, the 
affidavit for service by publication alleged the non-residence of the defend- 
ants simply upon information and belief, and not positively. It was con- 
tended that, because of this insufficiency, the defendant was not brought 
into court and the judgment and all subsequent proceedings were, as to 
her, absolutely void. The Supreme Court of Oklahoma sustained the con- 
tention, but its ruling was reversed, Mr. Justice Brewer, speaking for a 
unanimous court, saying? 

"But while the affidavit for publication may have been insufficient, we 
are unable to concur with the Supreme Court of Oklahoma in its conclu- 
sions. A publication of notice was in fact made, and a publication based 
upon an affidavit which, however defective it may have been, was intended 



